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A.
A1

Introduction
The Parties

The Claimants
1.

The Claimants listed in Schedule 1 are individuals, partnerships, companies or other
business entities.

2.

Each of the Claimants is, or was, a party to one or more loan facility agreement
entered into between the relevant Claimant as borrower and the First Defendant (“the
Bank”) as lender and known as a “Tailored Business Loan” (“TBL”).

The Defendants
3.

The Bank is a bank registered in Scotland with Company Number SC001111. At all
material times, the Bank traded as both “Clydesdale Bank” and “Yorkshire Bank”.

4.

The Second Defendant (“NAB”) is a bank registered in Australia with Australian
Company Number 004044937, and registered in the UK as a foreign company with
Company Number FC000071.

5.

At all material times and until February 2016, the Bank was a wholly owned
subsidiary of NAB. Since February 2016, when the Bank demerged from NAB, the
Bank's holding company has been CYBG plc (Company Number 09595911).

The relationship between the Claimants and the Defendants
6.

At times to be particularised in individual short-form Points of Claim, and subject to
paragraphs 7-8 below:
6.1.

Employees of the Bank (“Bank Employees”) and employees of NAB (“NAB
Employees”) provided information and made statements to, and answered
inquiries made by, customers of the Bank (including the Claimants) in relation
to the customers’ TBLs.

6.2.

In particular:
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6.2.1. When customers of the Bank (including certain of the Claimants)
wished to repay early, vary or terminate a TBL, the Alleged Break
Costs (defined below) said to be payable to the Bank by the customers
were calculated or determined by NAB Employees, and were then
either passed on to the customers by Bank Employees or were
communicated directly to the customers by NAB Employees.
6.2.2. When the TBL entered into by the customer was a fixed rate loan
facility (“FRL”), Bank Employees and/or NAB Employees provided
information and made statements to, and answered inquiries made by,
customers of the Bank (including certain of the Claimants) in relation
to the Fixed Rate which applied to the FRL.
7.

As to the identity of the relevant employer:
7.1.

The Claimants’ present understanding is that individuals identified at the time
as members of the treasury and/or financial markets team (including those
individuals known as “Treasury Partners” and “Treasury Representatives”)
were NAB Employees, and not employees of the Bank or any other subsidiary
or affiliate of NAB.

7.2.

NAB has declined, despite requests, to confirm this (or dispute it) in pre-action
correspondence.

7.3.

If NAB contends that any such individuals were in fact employees of the Bank
or some other subsidiary or affiliate of NAB (including the company known at
the time as National Australia Group Europe Limited and now known as CYB
Investments Limited (Company Number 02108635) (“CYBIL”)), the
Claimants will as necessary amend the Claim Form, the individual short-form
Points of Claim and these Master Particulars of Claim accordingly.
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7.4.

If the Bank contends that any individuals believed to be employees of the
Bank (including those individuals known as “Business Partners”, “Managing
Partners” and "Development Partners") were in fact employees of some other
subsidiary or affiliate of the Bank or NAB (including CYBIL), the Claimants
will as necessary amend the Claim Form, the individual short-form Points of
Claim and these Master Particulars of Claim accordingly.

7.5.

The use of the defined terms “Bank Employees” and “NAB Employees” below
is without prejudice to paragraphs 7.1-7.4 above.

8.

Where NAB Employees were introduced to Claimants by the Bank for the purposes of
answering inquiries made by, or providing information to, the Claimants and NAB
Employees made a false statement to the Claimants on which the Claimants relied:
8.1.

the relevant NAB Employee was acting as the agent of the Bank in making
that statement and therefore the Bank is liable to the relevant Claimant for the
false statement; and/or

8.2.

the statement was made by the relevant NAB Employee within the scope of
his/her employment by NAB and NAB is vicariously liable to the relevant
Claimant for the false statement.

A2

The Master Particulars of Claim and the short-form Points of Claim

9.

The Claimants’ claims, as pleaded in these Master Particulars of Claim and in the
individual short-form Points of Claim, arise out of:
9.1.

false statements made to Claimants by the Bank and/or NAB about the sums
payable by Claimants to the Bank as Break Costs in the event of early
repayment, prepayment, variation or termination (including by way of
refinancing or restructuring) of the relevant Claimant’s TBL or of all or part of
the outstanding amount of the loan or loans (“Loans”) made by the Bank
under the TBL (“Early Repayment”), as pleaded at section B1 below (and
defined in paragraph 16.2 below as “the Break Cost Statements); and/or
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9.2.

false statements made to Claimants by the Bank and/or NAB about the Fixed
Rate payable by Claimants to the Bank in relation to FRLs, as pleaded at
Section C1 below (and defined in paragraph 37.4 below as “the Fixed Rate
Statements”).
(together, “the Statements”)

9.3.

For the avoidance of doubt, certain Claimants bring claims against the
Defendants arising only out of Break Cost Statements or only out of Fixed
Rate Statements, and other Claimants bring claims against the Defendants
arising out of both types of Statements.

10.

These Master Particulars of Claim contain a statement of:
10.1. the generic basis for the Claimants’ claims against the Bank and NAB arising
out of the Statements; and
10.2. the features common to the Claimants’ claims, in particular the falsity of the
Statements, and the basis for alleging deceit, the existence and breach of duties
of care, contractual misrepresentation, breach of contract and unjust
enrichment.

11.

Each Claimant’s specific case is stated in the short-form Points of Claim, as to which:
11.1. The heading of each short-form Points of Claim identifies the Claimant to
which it applies.
11.2. The background to the specific TBL or TBLs is pleaded in Part A.
11.3. The statement or statements made to the specific Claimant are pleaded in Part
B1 (Break Costs) and/or Part B2 (Fixed Rate).
11.4. The specific Claimant’s reliance on that statement or statements is pleaded in
Part C1 (Break Costs) and/or Part C2 (Fixed Rate).
11.5. The particular causes of action relied upon by the specific Claimant are
pleaded in Part D1 (Break Costs) and/or Part D2 (Fixed Rate).
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11.6. The loss suffered by the specific Claimant (including any consequential loss)
is pleaded in Part E1 (Break Costs) and/or Part E2 (Fixed Rate).
12.

If there are differences between these Master Particulars of Claim and the short-form
Points of Claim, the latter is to be taken as stating the case of the specific Claimant in
question.

A3

The TBL Terms and the Indemnity

13.

The terms of each Claimant’s TBL were contained in a Facility Letter, which stated
that it incorporated a version of the Bank’s standard terms and conditions (“the
Standard Terms”).

14.

Without prejudice to the fact that many of the Claimants were not provided with
copies of the Standard Terms before entering into the TBLs (as further particularised
in the short-form Points of Claim, where applicable), each Claimant’s TBL included
the terms pleaded below, unless otherwise stated in the short-form Points of Claim
(Part A):
Fixed Rate
14.1. The rate of interest of any Fixed Rate Loan for each Interest Period is the
aggregate of the applicable: (a) Margin; (b) Fixed Rate and (c) Mandatory
Costs (Facility Letter).
14.2. When you make a Request for a Fixed Rate Loan, you must agree with our
Treasury Representative the Fixed Rate by reference to which interest will be
calculated on that Fixed Rate Loan (Facility Letter).
14.3. Pursuant to Schedule 1 to the Facility Letter:
(i)

“Margin” means [number] per cent per annum.

(ii)

“Fixed Rate” means, in relation to any Loan, the fixed rate of interest
agreed by you and us by reference to which interest will be calculated on
that Loan.
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(iii) “Treasury Representative” means [named individual] contactable on
[contact telephone number] or such other representative of our treasury
and financial markets team as deals with a Request made by you or
agrees a rate with you in accordance with clause 7.3.
Break Costs
14.4. Any prepayment shall be made together with accrued interest on the amount
prepaid, any Break Costs, any applicable Variable Rate Break Costs and any
applicable Prepayment Fee (Standard Terms; clause 3.2)
14.5. You may, by giving us not less than 5 Business Days’ prior notice, prepay the
whole or any part (being a minimum of the Minimum Prepayment) of a Loan
(Standard Terms; clause 3.4)
14.6. Break costs.
Acknowledgment
You acknowledge that in order to provide you with a [Facility which is not a
Variable Rate Facility] we or any of our Affiliates will have entered into an
arrangement with a third party to hedge our risk to fluctuations in interest
rates (a “Hedging Arrangement”) on the assumptions that:
(a) You will utilise the Hedged Facility strictly in accordance with any
Requests; and
(b) You will make payments to us strictly in accordance with your obligations
under the Loan Documents.
You agree that if: [There is an Early Repayment]
… you will pay to us on demand an amount equal to any loss, cost or liability
which we determine that we or any of our Affiliates suffers or incurs as a
result of the occurrence of those events including, without limitation, any loss,
cost or liability suffered or incurred by us or any of our Affiliates in
connection with: (a) maintaining our funding of the Hedged Facility; (b)
taking such action as we or our Affiliate may think fit to preserve the economic
equivalent of payments that we would otherwise be entitled to receive from
you under the Loan Documents in respect of the Hedged Facility or the
Hedged Loan; (c) the termination, closing out, cancellation or modification of
any Hedging Arrangement; and/or (d) liquidating or re-employing deposits
from third parties acquired or contracted for in order to fund the Hedged
Facility (“the Indemnity”)
8

Any such loss, cost or liability is referred to in the Loan Document as a Break
Cost.
(Standard Terms; Clauses 8.1-8.2)
14.7. “Affiliate” means, in relation to any person, a Subsidiary of that person or a
Holding Company of that person or any other Subsidiary of that Holding
Company (Standard Terms; Clause 21.1). (At all relevant times, the Bank’s
Affiliates therefore included NAB).
The Claimants will rely on the full terms of the relevant Facility Letters and Standard
Terms for their meaning and effect.
B.

Break Cost Statements

B1 False Statements
15.

The matters stated in paragraphs 16-21 below apply to each of the Claims where one
or more Break Cost Statements were made and are further particularised (where
applicable) in the short-form Points of Claim (Part B1).

16.

In each case:
16.1. Either:
16.1.1. the Claimant informed the Bank that the Claimant wished to make an
Early Repayment and the Claimant asked the Bank what amount would
be payable on such Early Repayment as a Break Cost; or
16.1.2. the Bank informed the Claimant that a Break Cost would be payable on
Early Repayment.
16.2. Then the Bank and/or NAB made one or more statements to the following
effect to the Claimant:
16.2.1. On Early Repayment a specified amount was or would be payable, or
was indicative of the amount payable, by the Claimant to the Bank as a
Break Cost (“the Alleged Break Cost”).
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16.2.2. The Alleged Break Cost was or would be payable because the Bank
would incur a cost or liability in that amount under a transaction or
arrangement with a third party (reference would be made to
transactions such as a “mirror hedge” or a “back to back swap”).
16.2.3. A statement about the magnitude or affordability of the Alleged Break
Cost (for example, that the cost was “prohibitive” or “too expensive”
for the Claimant).
(“the Break Cost Statements”)
17.

By the Break Cost Statements, the Bank and NAB expressly or impliedly represented
to the Claimant that:
17.1. The Bank or an Affiliate of the Bank would in fact suffer, or incur, a loss, cost
or liability equivalent to the Alleged Break Cost in the event of Early
Repayment; and/or the Bank had so determined.
17.2. The Bank or an Affiliate of the Bank had in place (and the Bank had
reasonable grounds to believe the Bank or an Affiliate of the Bank had in
place) a Hedging Arrangement (as defined in the TBL) or other arrangement
or agreement with a third party in connection with the specific TBL, which
would be terminated or varied in the event of Early Repayment; and the Bank
would thereby suffer, or incur, a cost, loss or liability equivalent to the Alleged
Break Cost.
17.3. The Bank was entitled to payment of the Alleged Break Cost by the Claimant
under the terms of the TBL in the event of Early Repayment.
17.4. The sum of which the Bank was entitled to require payment under the TBL
was unaffordable for the Claimant.

18.

To the best of the Claimants’ present knowledge:
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18.1. The Alleged Break Cost was, in each case, calculated by reference to, or on the
basis of, the cost of terminating an interest rate swap with the same profile as
the TBL; that is the same fixed rate of interest, the same outstanding sum, the
same amortisation structure and the same term to final maturity as the TBL
(“Equivalent Swap”).
18.2. The Alleged Break Cost was taken by the relevant Bank Employee or NAB
Employee from a break costs spreadsheet, software programme, market based
financial information service or calculation tool, created or acquired by NAB,
which did not take account of any actual swap or other third party hedging
arrangement or agreement.
19.

In fact (as is known by reason of the matters referred to in paragraphs 22.3-22.5
below):
19.1. Neither the Bank nor any of its Affiliates had entered into an Equivalent Swap
in respect of any of the Claimants’ TBLs.
19.2. Neither the Bank nor any of its Affiliates had entered into any other
arrangement or transaction with any third party in respect of any of the
Claimants’ TBLs which would result in the Bank or any Affiliate of the Bank
suffering, or incurring, a loss, cost or liability equivalent to the Alleged Break
Cost on Early Repayment; nor did the Bank have reasonable grounds to
believe that it had.
19.3. Neither the Bank nor NAB had determined or would determine the Alleged
Break Cost by reference to any actual swap or other hedging arrangement.
19.4. The Alleged Break Cost had been calculated by reference to a non-existent
transaction.

20.

As to whether there was any arrangement or transaction in respect of any of the
Claimants’ TBLs which would have resulted in the Bank or any Affiliate of the Bank
suffering, or incurring, any properly chargeable Break Cost at all, to the best of the
Claimants’ present knowledge (based on the matters referred to in paragraphs 22.322.5 below):
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20.1. In the case of the vast majority of the TBLs, neither the Bank nor any of its
Affiliates had entered into any transaction or arrangement which would result
in the Bank or its Affiliate incurring any identifiable or quantifiable loss, cost
or liability at all by reason of the Early Repayment.
20.2. In the case of a small number of TBLs, the only transaction entered into in
relation to the specific TBL in question which might potentially have been
affected by Early Repayment was a short term (not more than 5 year) interest
rate swap entered into between the Bank and NAB (“Internal Swap”).
20.3. Even if any such Internal Swap had in fact been terminated or varied on Early
Repayment, and a loss, cost or liability had in fact been incurred by the Bank
arising out of that termination or variation and was covered by the Indemnity
(which is denied), such cost would have been much lower in amount than the
Alleged Break Cost.
21.

Accordingly, in each case:
21.1. The Bank was not entitled to demand payment of the Alleged Break Cost from
the Claimant.
21.2. The Break Cost Statement was false.

B2

Break Cost Statements: Claims against the Bank and NAB

Deceit
22.

In each case in which the Bank or NAB made false Break Cost Statements:
22.1. It did so knowing them to be untrue or without belief in their truth or reckless
as to their truth.
22.2. It knew and intended that the Claimant would act on the false Break Cost
Statement, including by deciding to pay the Alleged Break Cost (because the
Claimant was able and willing to do so) or by deciding to maintain its
payments under the TBL (because the Claimant was unable or unwilling to
pay the Alleged Break Cost).
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PARTICULARS
Falsity
22.3. The Annual Reports and Accounts of the Bank (and its subsidiaries) for the
periods 2006-2012 show that:
22.3.1. In the vast majority of cases, the Bank did not hedge each TBL
individually. Instead, the Bank hedged groups of TBLs on a portfolio
basis (by way of “umbrella hedges”).
22.3.2. The Bank appears to have hedged TBLs on a portfolio basis by interest
rate swaps with NAB, designated for accounting purposes as either
cash flow hedges or fair value hedges; where the tenor of the interest
rate swaps did not match the Bank’s TBL book. Instead, the Bank
entered into interest rate swaps for shorter durations than the TBLs.
22.3.3. In particular, while the Bank entered into TBLs with terms in excess of
5 years, and up to 25 years, the Bank entered into interest rate swaps
(on a portfolio basis) for durations of not more than 5 years. (The Bank
entered into a small number of fair value hedges with durations in
excess of 5 years, but over the period 2006 to 2011 held progressively
fewer fair value hedges. Those swaps appear to have hedged TBLs for
sums exceeding £5 million, a sum higher than any Claimant’s TBL).
22.4. In his evidence to the House of Commons Treasury Committee on 17 June
2014, Mr David Thorburn (at all relevant times, the Chief Operating Officer
and Executive Director of the Bank) (“Mr Thorburn”) stated that:
“Unless it was a very large loan – we are talking about £5 million, maybe £10
million, something of that nature [there was no individual hedge]... NAB
would simply take the interest-rate exposure of [the TBLs] collectively into its
portfolio and intermingle it with its portfolio management activities in its
wholesale bank. Almost without exception it would not have an individual
hedge on the other side of these loans.
There is no individual swap associated with these loans. It goes into a
portfolio that our parent company manages, hedged in its own balance sheet.
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There is no individual embedded swap in any of these loans. The swaps are
aggregated by a parent company as part of the broader balance sheet
management activities and funding”.
22.5. As stated in a letter from the Bank to Mr JR Noble and Mr JD Culley dated 13
September 2013:
“… in order to be able to provide customers with fixed rate payments, the
bank considers whether it is necessary to take action to hedge its overall risk
in the wholesale money market. However, when it does this, it does so, on an
aggregated, bank-wide basis. Fixed rate TBLs are not linked to an identifiable
and distinct swap arrangement ...”
Mr Thorburn and senior Bank Employees
22.6. Mr Thorburn must have known at the time that the Break Cost Statements
were made (and, it is inferred, did know) that in relation to the vast majority of
TBLs:
22.6.1. There were no “individual swaps” at all.
22.6.2. The Bank had not entered into any actual Equivalent Swap with a third
party which would be terminated or varied on Early Repayment.
22.6.3. Instead, NAB had taken the risk associated with the TBLs within its
own balance sheet by, from time to time, entering into aggregate
portfolio hedging arrangements.
22.6.4. There was no identifiable or quantifiable loss, cost or liability which
the Bank or NAB would suffer as a result of the Early Repayment. If
there was any such loss, cost or liability (which is denied), it was lower
in amount than the Alleged Break Cost.
22.7. The Bank’s Head of Treasury and other senior Bank Employees with
responsibility and accountability for the Bank’s hedging strategy and
arrangements (including in relation to the TBLs) must also have known (and, it
is inferred, did know) those facts. Those senior Bank Employees cannot be
identified pending the provision of information by the Bank and/or disclosure.
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22.8. Mr Thorburn and those senior Bank Employees must also have known (and, it
is inferred, did know) that:
22.8.1. Bank Employees had been, and would be, answering inquiries made
by, and providing information to, customers of the Bank about Break
Costs;
22.8.2. the customers would rely on those Break Cost Statements in deciding
whether or not to make an Early Repayment and in otherwise
managing their finances and their dealings with the Bank;
22.8.3. the Alleged Break Costs which were being communicated to customers
had been calculated by reference to, or on the basis of, the cost of
terminating hypothetical Equivalent Swaps, which (as Mr Thorburn
and the senior Bank Employees referred to knew) did not in fact exist.
22.9. In the knowledge described in paragraphs 22.6-22.8 above, Mr Thorburn and
the senior Bank Employees referred to authorised the making of the Break
Cost Statements and/or permitted them to be made and/or did not intervene to
prevent them being made.
22.10. In the premises:
22.10.1. Mr Thorburn and the senior Bank Employees referred to knew and
intended that false Break Cost Statements were being and would be
made, and would be relied on by the Bank’s customers.
22.10.2. The Bank (to which the conduct, knowledge and intention of Mr
Thorburn and the senior Bank Employees referred to are to be
attributed) is liable in deceit.
NAB Employees
22.11. The NAB Employees situated in the central Treasury team based in London
must have known, by virtue of their positions, roles, and treasury knowledge
and expertise (and, it is inferred, did know), the facts and matters stated at
paragraphs 22.3-22.5 above.
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22.12. In order to calculate the Alleged Break Costs, the NAB Employees involved
simply obtained information on the profile of the relevant TBL (fixed rate of
interest, notional sum, amortisation structure and term to final maturity) and
then calculated the mark to market value (termination cost) of a hypothetical
Equivalent Swap.
22.13. The NAB Employees involved must also have known, in particular because
they were asked to provide the Alleged Break Cost to Bank Employees and
other NAB Employees from time to time (and, it is inferred, did know) that:
22.13.1. the Bank Employees and other NAB Employees had been, and would
be, answering inquiries made by, and providing information to,
customers of the Bank about Break Costs;
22.13.2. the customers would rely on these Break Cost Statements in order to
decide whether or not to make an Early Repayment and in otherwise
managing their finances and their dealings with the Bank;
22.13.3. the Alleged Break Costs which they were asked to provide to Bank
Employees and other NAB Employees from time to time, and which
were being communicated to customers, had been calculated by
reference to, or on the basis of, the cost of terminating hypothetical
Equivalent Swaps, which (as the NAB Employees referred to in
paragraph 22.11 above knew) did not in fact exist.
22.14. In the knowledge described in paragraph 22.11-22.13 above, the NAB
Employees referred to in paragraph 22.11 above authorised the making of the
Break Cost Statements and/or permitted them to be made and/or did not
intervene to prevent them being made.
22.15. In the premises:
22.15.1. The NAB Employees referred to in paragraph 22.11 above knew and
intended that false Break Cost Statements were being and would be
made, and would be relied on by the Claimant.
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22.15.2. NAB (to which the conduct, knowledge and intention of the NAB
Employees referred to in paragraph 22.11 above are to be attributed)
is liable in deceit.
22.16. Where in certain cases individual Bank Employees or NAB Employees (other
than the NAB Employees referred to in paragraph 22.11 above) who made
false Break Cost Statements are alleged to have known of their falsity, that
case will be particularised in the short-form Points of Claim (Part B1).
22.17. If a NAB Employee who made a false Break Cost Statement was acting as the
agent of the Bank (as to which, see paragraphs 8.1 above and 23.2 below), that
NAB Employee’s knowledge and intention are likewise to be attributed to the
Bank.
Negligent Misstatement
23.

Further or in the alternative, the Bank and NAB owed the Claimant a common law
duty to use reasonable skill and care when answering inquiries made by the Claimant,
and when providing information to the Claimant, about the amount of any Break Cost.
PARTICULARS OF DUTY OF CARE
23.1. The Bank and the Claimant were contractual counterparties to the TBL, as
lender and borrower respectively.
23.2. In each case, a NAB Employee:
23.2.1. was introduced to the Claimant by a Bank Employee for the
purposes of NAB providing information directly to the Claimant
about Break Costs; and/or
23.2.2. was asked by a Bank Employee to provide that information, which
was then passed on to Claimant.
23.3. Each Bank Employee or NAB Employee who made a false Break Cost
Statement:
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23.3.1. knew that the Claimant had no knowledge (and no means of
obtaining knowledge otherwise than from

the Bank/NAB)

concerning any third party Hedging Arrangements put in place by
the Bank or an Affiliate of the Bank or any other internal hedging or
funding arrangements entered into by the Bank or an Affiliate of the
Bank in relation to the TBL;
23.3.2. knew that the Claimant was therefore relying on the Bank and/or
NAB to provide accurate information about the Break Cost;
23.3.3. knew that information about the Break Cost would be critical to the
Claimant’s decisions as to whether to make an Early Repayment or
take some other action in relation to the Claimant’s TBL or the
Claimant’s business;
23.3.4. had the expertise to calculate or was able to obtain information about
the Break Costs and held himself out to the Claimant as being able
and willing to do so for the benefit of the Claimant; and/or
23.3.5. in fact undertook the task of calculating or obtaining information
about the Break Cost payable on an Early Termination for the
benefit of the Claimant.
23.4. In the premises, the Bank and NAB, having assumed responsibility for the task
of calculating or obtaining information about the Break Cost and
communicating this information to the Claimant, assumed a duty to use
reasonable skill and care in performing that task.
24.

In making Break Cost Statements to the Claimant and/or causing or permitting or
failing to prevent such statements being made, the Bank and/or NAB acted
negligently and in breach of the duty of care owed by the Bank and NAB to the
Claimant:
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PARTICULARS OF NEGLIGENCE
24.1. If the senior Bank Employees referred to in paragraph 22.7 above and the
NAB Employees referred to in paragraph 22.11 above did not know of the
falsity of the Break Cost Statements, they ought to have known of it; and/or
authorised or permitted or failed to prevent the making of the Break Cost
Statements without taking any or any reasonable steps to ascertain the true
position (that there were no Break Costs).
24.2. Further any Bank Employee or NAB Employee who made the Break Cost
Statement:
24.2.1. knew (or ought to have known) the wording of the Indemnity;
24.2.2. knew that customers of the Bank had been told by the Bank or NAB,
before agreeing TBLs, that there might be Break Costs under the
TBLs because the Bank would need to put in place arrangements and
agreements with third parties to fund the TBLs and those
arrangements and agreements would need to be varied or terminated
on an Early Repayment;
24.2.3. knew that the Claimant would rely on the Break Cost Statement in
order to decide whether or not to make an Early Repayment;
24.2.4. failed, before making the Break Cost Statement or communicating
the Alleged Break Cost or making other false statements about the
reasons for, or the magnitude or affordability of, the Break Cost to
the Claimant, to make any (or any adequate) enquiries to ascertain
whether there was in fact any agreement or arrangement which
would be varied or terminated by reason of the Early Repayment.
24.3. If a NAB Employee who made a false Break Cost Statement was acting as the
agent of the Bank (as to which, see paragraphs 8.1 and 23.2 above), that NAB
Employee’s knowledge and intention are likewise to be attributed to the Bank;
so that the Bank is also liable in negligence on that basis.
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Misrepresentation Act 1967
25.

Further or in the alternative, where the Claimant entered into a Restructured Loan
(defined in paragraph 33.3 below) with the Bank or NAB as lender, the Bank or NAB
(as applicable) is liable under section 2(1) of the Misrepresentation Act 1967 on the
basis that:
25.1. The Claimant entered into the Restructured Loan in reliance on the false Break
Cost Statement being made to the Claimant by the Bank or NAB (as
applicable).
25.2. Without prejudice to the burden of proof (which is the Bank’s or NAB’s, as
applicable) the Bank or NAB did not have reasonable grounds to believe that
the Break Cost Statement was true. Paragraph 24 above is repeated.

Unjust enrichment
26.

Each Claimant who paid the Alleged Break Cost to the Bank or NAB on an Early
Repayment paid the money under a mistake; namely that all or any of the matters
stated in paragraph 17 above were true (“the Mistaken Payment”).

27.

Each such Claimant claims the Mistaken Payment as money by which the Bank or
NAB has been unjustly enriched and/or as money paid under a mistake and/or money
had and received to the use of the Bank or NAB.

Breach of Contract
28.

Further or alternatively, it was an implied term of the TBL that in the event of a
proposed Early Repayment, the Bank would not demand, or require payment of, or
quote or charge the Claimant, a sum as a Break Cost under the Indemnity unless the
Bank had determined, on a proper basis, that the sum was equivalent to the actual loss,
cost or liability which the Bank or any of its Affiliates would suffer or incur as a result
of the Early Repayment.

29.

The implied term was to be implied as a matter of business necessity in circumstances
in which:
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29.1. The Bank was not, and/or would not become, entitled to payment of a Break
Cost except as provided in Clause 8 of the Standard Terms; that is, as an actual
loss, cost or liability suffered or incurred in connection with the matters there
specified.
29.2. As the Bank knew, the Claimant had no knowledge (and no means of
obtaining knowledge otherwise than from the Bank/NAB) concerning any
third party Hedging Arrangements put in place by the Bank or an Affiliate of
the Bank or any other internal hedging or funding arrangements entered into
by the Bank or an Affiliate of the Bank in relation to the TBL.
29.3. The Bank held itself out to the Claimant as being able and willing to answer
inquiries made by, and provide information to, the Claimant about the amount
of the Break Cost.
30.

Paragraphs 19-21 above are repeated.

31.

The Bank acted in breach of the implied term when it demanded, required payment of,
quoted or charged the Claimant the Alleged Break Cost.

B3

Break Cost Statements: Reliance

32.

The matters pleaded in paragraphs 33-35 below are further particularised (where
applicable) in the short-form Points of Claim (Part C1).

33.

Induced by, and acting in reliance on, the Break Cost Statements made by the Bank or
NAB, the Claimant either:
33.1. paid the Alleged Break Cost (Action 1);
33.2. chose not to make an Early Repayment because the specific Claimant was
unable or unwilling to pay the Alleged Break Cost, and therefore continued to
make payments under the TBL (Action 2); or
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33.3. “paid” the Alleged Break Cost (whether known to the Claimant or not) by
entering into a new or amended loan facility agreement or agreements which
incorporated the Alleged Break Cost (including by increasing the rate payable
under the new loan facility agreement to cover the Alleged Break Cost) (“the
Restructured Loan”) (Action 3).
34.

The Claimant would not have taken the Action it did (whether Action 1, 2 or 3) but
for the Bank/NAB’s deceit and/or if the Bank/NAB had not acted in breach of its duty
of care owed to the Claimant and/or in breach of contract, and/or if the Bank/NAB
had not made misrepresentations, and/or if the Claimant had not been mistaken about
the existence of, and its liability for, the Alleged Break Cost.

35.

The Bank/NAB is therefore liable for the loss suffered by the Claimant as a result,
and/or to make restitution of the money mistakenly paid by the Claimant.

C.

Fixed Rate Statements

C1

False Statements

36.

The matters stated in paragraphs 37-39 below apply to each of the Claims which
concern a FRL and are further particularised (where applicable) in the short-form
Points of Claim (Part B2).

37.

In each case:
37.1. The Claimant informed the Bank that the Claimant wished to enter into a FRL.
37.2. The Claimant knew that the amount payable under the FRL would be a Margin
over the Fixed Rate plus Mandatory Costs.
37.3. Either:
37.3.1. the Claimant asked the Bank and/or NAB for information about the
Fixed Rate; or
37.3.2. the Bank and/or NAB volunteered information about the Fixed Rate;
and
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37.4. The Bank and/or NAB informed the Claimant that the Fixed Rate was a
“market rate” or was the Bank’s “costs of funds” or the “hedging rate” or was
based on LIBOR or was “today’s rate” or would or might fluctuate over time,
or the Bank and/or NAB made some other statement which implied that the
Fixed Rate depended on market factors external to the Bank or did not include
any profit or income for the Bank (“the Fixed Rate Statements”).
38.

By the Fixed Rate Statements, the Bank and NAB expressly or impliedly represented
to the Claimant that:
38.1. The Fixed Rate was (and the Bank and NAB had reasonable grounds to
believe that the Fixed Rate was) a rate set by the market independently of the
Bank or NAB or was the Bank’s cost of funding the Loan or was otherwise
determined by factors external to the Bank or NAB.
38.2. The Margin was the Bank’s only profit or income on the Loan or Loans.
38.3. The Fixed Rate quoted by the Bank or NAB did not include any element
within the control of, or that could be determined by, the Bank or NAB or any
additional margin or profit or income for the Bank.

39.

In fact:
39.1. Bank and NAB Employees were set a target amount of lending to be achieved
each year which included a target for treasury income.
39.2. Before quoting the Claimant a Fixed Rate, NAB Employees would add basis
points or “bips” to the prevailing market rate (“Market Rate”). The Market
Rate was the swap rate, based on the forward LIBOR curve, for the same
duration as the FRL.
39.3. The additional basis points (or the amount, as calculated on a present value
basis, of the additional interest generated by the additional basis points across
the term of the TBL) were known internally as the “additional income
element”, “Valued Added” or “Added Value”(“AV”).
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39.4. The AV element of TBLs was routinely and openly discussed by the Bank
Employees and NAB Employees dealing with TBLs and the AV was recorded,
in each credit application for a TBL, on an internal pro-forma template.
39.5. The AV was frequently used to ensure a loan application met the credit team’s
“return on capital” criterion.
39.6. NAB Employees had access to a live pricing model and could see how much
AV would be generated by adding each additional basis point to the TBL
under consideration. They could also reverse engineer the model by inputting
the desired AV to calculate how many additional basis points to add to the
Market Rate to generate the desired AV.
39.7. The Bank and NAB Employees understood that adding basis points created non
capital consuming income (in addition to the income generated from the TBL
Margin) which was attractive for the Bank and NAB.
39.8. The additional basis points for a TBL (and related AV) was frequently based
on how far the relevant Bank or NAB Employee was from meeting his/her
annual income target. These targets had a direct impact on the bonuses earned
by these Employees.
39.9. It was common to add anything up to 50 basis points (0.5%) to the Market
Rate.
39.10. The Fixed Rate Statement was therefore untrue:
39.10.1. The Fixed Rate was not a rate set by the market and did not represent
the Bank’s cost of funding the Loan; nor did the Bank have
reasonable grounds to believe that.
39.10.2. The Fixed Rate was not determined by factors external to the Bank;
nor did the Bank have reasonable grounds to believe that it was.
39.10.3. The Margin was not the Bank’s only profit or income on the Loan or
Loans.
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39.10.4. The Fixed Rate quoted by the Bank or NAB included additional
undisclosed margin (or profit or income) for the Bank.
40.

Where claims are brought by a Claimant based on undisclosed additional basis points
in relation to products other than FRLs, these claims are particularised separately in
the short form Points of Claim (where applicable).

C2

Fixed Rate Statements: Claims against the Bank and NAB

Deceit
41.

In each case in which the Bank or NAB made false Fixed Rate Statements:
41.1. It did so knowing them to be untrue or without belief in their truth or reckless
as to their truth.
41.2. It knew and intended that the Claimant would act on the false Fixed Rate
Statement, by deciding to enter into the FRL on the terms that it did and by
agreeing to pay (and paying) the Fixed Rate under the FRLs.
PARTICULARS
41.3. Paragraph 39 above is repeated.
41.4. Before quoting customers a Fixed Rate, the NAB Employees deliberately and
systematically added basis points to the Market Rate so as to meet their AV
targets.
41.5. The Bank Employees and NAB Employees who made the false Fixed Rate
Statement knew that the Claimant would not check or could not easily check
whether in fact the Fixed Rate was the Market Rate or the cost of funds or
some other market or borrowing rate, and would simply agree the Fixed Rate
provided by the NAB Employee. This meant that additional hidden income
would be earned on the FRL.
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41.6. In each case, the precise amount of AV on the Loan was expressly recorded by
the Bank or NAB internally on the credit application and on a “loan ticket”
produced for the Loan.
41.7. The AV was treated by the Bank and NAB as income for NAB or as shared
income for the Bank and NAB.
41.8. The practice of including undisclosed additional basis points in FRLs was
pervasive and occurred throughout the Bank.
41.9. If a NAB Employee who made a false Fixed Rate Statement was acting as the
agent of the Bank (as to which, see paragraphs 8.1 and 14.3(iii) above and 42.2
below), that NAB Employee’s knowledge and intention are likewise to be
attributed to the Bank.
Negligent Misstatement
42.

Further or in the alternative, the Bank and NAB owed the Claimant a common law
duty to use reasonable skill and care when answering inquiries made by the Claimant,
and when providing information to the Claimant, about the Fixed Rate.
PARTICULARS OF DUTY OF CARE
42.1. The Bank and the Claimant were contractual counterparties to the TBL, as
lender and borrower respectively.
42.2. A NAB Employee was introduced to the Claimant when a FRL or FRLs were
proposed in order to explain directly to the Claimant how those products
worked.
42.3. Paragraph 14.3(iii) above is repeated. The NAB Employee was also tasked
with agreeing the Fixed Rate directly with the Claimant.
42.4. The Bank Employee or the NAB Employee who made the false Fixed Rate
Statement:
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42.4.1. knew that the Claimant did not know the proper Market Rate or how
the Fixed Rate was set;
42.4.2. knew that the Claimant was therefore relying on the Bank to provide
information about the Fixed Rate.
42.4.3. knew that the Claimant would rely upon information provided by the
Bank and/or NAB as to the Fixed Rate when deciding whether or not
to agree the TBL on terms which included an obligation by the
Claimant to pay the Fixed Rate; and
42.4.4. knew that customers often looked to negotiate loan Margins but not
the Fixed Rate believing that the latter element was a market rate
and therefore outside the Bank/NAB’s control.
43.

In making Fixed Rate Statements to the Claimant, the Bank and NAB acted
negligently or in breach of the duty of care owed to the Claimant.
PARTICULARS OF NEGLIGENCE
43.1. Paragraph 39 above is repeated.
43.2. The Bank Employee and/or the NAB Employee who made the false Fixed
Rate Statement did not take any steps to explain to the Claimant that in fact the
Fixed Rate was made up of the Market Rate plus additional basis points.
43.3. The Bank Employee and/or the NAB Employee did not take any steps to
explain to the Claimant that in fact the Bank’s margin (or income) on the TBL
was higher than the Margin as it included the additional basis points included
in the Fixed Rate.
43.4. In any case (none being admitted) in which the Bank Employee who made the
false Fixed Rate Statement did not in fact understand what the AV included in
the relevant credit application and/or loan ticket meant or how it was
calculated, the Bank Employee did not make any or adequate enquiries as to
these matters before making the false Fixed Rate Statement.
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43.5. If a NAB Employee who made a false Fixed Rate Statement was acting as the
agent of the Bank (as to which, see paragraphs 8.1, 14.3(iii) and 42.2 above),
that NAB Employee’s knowledge and intention are likewise to be attributed to
the Bank; so that the Bank is also liable in negligence on that basis.
Misrepresentation Act 1967
44.

Further or in the alternative, the Bank is liable under section 2(1) of the
Misrepresentation Act 1967 on the basis that:
44.1. The Claimant entered into the TBL on the terms that it did by reason of the
false Fixed Rate Statement being made to the Claimant by the Bank.
44.2. Without prejudice to the burden of proof (which is the Bank’s) the Bank did
not have reasonable grounds to believe that the Fixed Rate Statement was true.
Paragraph 43 above is repeated.

C3

Fixed Rate Statements: Reliance

45.

The matters pleaded in paragraphs 46-47 below are further particularised (where
applicable) in the short-form Points of Claim (Part C2).

46.

Induced by, and acting in reliance on, the Fixed Rate Statements made by the
Bank/NAB, the Claimant agreed the Fixed Rate at a rate which included the (hidden)
additional basis points and the Claimant paid this Fixed Rate under the FRL. Further,
where the Claimant paid Alleged Break Costs, the Alleged Break Costs were higher
than they would have been if the Fixed Rate had been been the Market Rate.

47.

If the Claimant had been told that the Fixed Rate in fact included hidden additional
basis points on top of the Market Rate, the Claimant would instead have either:
47.1. entered into a FRL with a proper Market Rate (Action 4); or
47.2. not entered into a FRL at all and would (if borrowing was required) have
maintained its existing borrowing at a variable loan rate or (if there was no
existing variable loan rate) entered into a variable rate loan with no hidden
margin (Action 5).
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48.

The Claimant would not have entered into the FRL on the terms that it did but for the
Bank/NAB’s deceit and/or if the Bank/NAB had not acted in breach of its duty of care
and/or if the misrepresentations had not been made. The Bank/NAB is liable for the
loss suffered by the Claimant as a result.

49.

The individual Claimant’s losses are particularised in relation to each Claim in the
short-form Points of Claim (Parts E1 and/or E2).

50.

If an individual Claimant intends to bring a separate application against the Bank or
NAB for an order under section 140B(2)(a) of the Consumer Credit Act 1974, that is
particularised in that Claimant’s short-form Points of Claim.

AND the Claimants claim against the Defendants
In relation to the Break Cost Statements
(1)

Damages

for

deceit,

negligent

misstatement

and/or

under

the

under

the

Misrepresentation Act 1967.
(2)

The Mistaken Payments.

(3)

As against the Bank only, damages for breach of contract.

In relation to the Fixed Rate Statements
(4)

Damages

for

deceit,

negligent

misstatement

and/or

Misrepresentation Act 1967
And
(5)

Interest pursuant to s.35A of the Senior Courts Act 1981.
Andrew Onslow QC
Lisa Lacob
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STATEMENT OF TRUTH
The Claimant believes that the facts stated in these Particulars of Claim are true. I am duly
authorised by the Claimant to sign this statement.
Full name: Mr Garbhan Colla Oisin Shanks
Signed:

Position or office held at Michelmores LLP: Partner
Date: 1 May 2019
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